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Ho excoptions having leon f1ed;, pursoant to ABM- 24.206. 215,
to cho Findings of Fact, Eonclusions. of Luaw and ez pal gl
Order isgsued om February 27, 1981

THEREFORE,, this: Board adopts that Necemoended Order inm this

WACEaT U5 Les FINAL }FHEE-
L
DATEE thas day aof April; TUdl,

BOARD OF PEREDONNEL AMPEALS
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CERNTTTFICATH &F HATLARNG

T o do herveby carvlly aml stace
thut o trud andd corPect copy of the nhove FINAL GHBET wis nadles
to the following e the & doy of  April Rpa BT
Foillie lLoving Taris Peppler
NIELEY: § LONING, B QC. DAVIDSON, VEEDER, BAUGH, HROEDER }
Expcobive Flazn - Soite 26 i PORRLER - PGy
L2L deh Sevout HaToh Guite BOL - Flrst samk Duilding
Great Folls, HT 589401 Bitlings, ®MT 52101




1 STATE OF MONTRHA

L BEFOHE THE BORAD OF PERSONNEL APPEALS

3 In the Matter of Unfair Lahor Practices Nos. 19 and 27=80:
|4 HUNTLEY PROJECT EIDPCATION i

K ASE0CTATION ;

Complainant in Mo, l9-34, FINDINGS OF FROT

i Befendent in No. 2Z2-80, i CONCLUSIONS OF LW

T ) E AHTY AECOMHENDED GROER
B TELLOWSTOME COUNTY SCROOL b

8 DISTRICT WO, 24, t

Camplainant in Mo, 22-00, %

in Defandant tn Mo. ls-Bo. )

i1 koA X 2 Rk AN &
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o i [NTRCEAFCTION

s On May 23, 1980 the Hentley Project Educatlon Associ-
S atlof Filed an unfair labor practics charge againot ¥Yellows
i atane Codnty School District Ho. 234 dlleging that the Dist-
o riet: (1} wiolated 39-31-401(1), (2} and (3] MCA by inter-
34 fering with protected emgloyee raghts, by interfering with
i the adsinistration of the labor organization and by discri-
5a winating against an epployee begause of her union acrivitiea;
it {2y violated 39-31-401({1}, {2) and {3} MCA by placing that
oo | ginployee oo probation becauss she callef a unlon meetingg
‘ﬂ:l (3 violated 39-31-401(5) MCh by refusing to abide by a
24 collective bargunining agroasmont; and, (4% violated 39-311-401{1}
s8] and {23 MCA by adopting a paliey requiring teachesrs to seek
2 Mubelet approval before acoepting an Aaseclation allfies,
e The Schipol bDisglrclel ansuers=d on Juhe 3, 150 and denies all
i allegatinne. On June 16, 1980 the Ddastrlet riled unfalr
ot labor precltice charges againnt the .'u:sn-g'.:irl.l'.'i.nn- It allesed
ik the fellowing vielations: {1) 39-31-402{2) HMCA by interfer-
a1 ing with protected epployer cighte under 39-31-303(1), (4),
- (5 and (7)) MCA when an enplayes engaged in an onavthorized
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evaluation of one of the Districtis principals; {2) 3%—41-402{1})
MO by cosrcing and harassiog one of the District's princi-
poale; and, §3) 39=11=-303{1), (2], {5) and (7} and FE=-31=402
MCA by Interfering with protected employer riglhts by conduct-
ing an unauthorlzed evaluation of a pringipal and falling to
Bargein in good falth, The Association filed its anEwelr i
June 27, 1984 apd denied the allegations. On motion of tha
parties both charges wore consolidated on Jupme 24, 1960, A
hearing wag held in Worden on Septanber 5, 1980 at which the
Agsooiation wag represented by Enilie Loring and the Digtrict
by Dorie Poppler,
1. 1SSUES

1. Did Llig Sshool Ddokcict wialats A0-FE-40141), (2]
of {3) MCA by reprimanding and placing on probation teacher
Enipgel becaose she callod ©we mestings of teachers ond
distributed an evalustion form to tRachers to evaluate theit
principal?

23 nid tha School Digtelet wiolabe 295-31=-401(5) MCA
h} requiring that Association use of school buildingn for
neallnge be approved by cach principal as well as the prin-
gipal of the buoilding to be nacd?

3. nid the Scheol District violate 39-31-401{1} or
(2} MCh by adopting a policy which requires tseachers to oeek
Lte-approval for time off prior to accepting an Association
oEficay

5. DiA the Asgociation violete 39-31-402(2) HCA by
the action of toacher Enlppel in distributlng the svaluabian
form? Did such actlon Lnlerfers with Distcict rights under
39=31=303(L), (%), {5) or (7} MCAD

%, nid the distribution of the evaluation form consti=-
tabe o wiplation of 18-31-4d3{1) HCAZ

b, [id e celling of the neeting by teacher Enippel
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interfere with emplover cights undes 39=31=303{1), (4}, (5]
aF [T] HCA and wviolate 3%=31-402 pohy
T. Ta Chle the proper formm For hearlng these charges?

111, FINUINGS OF FACT

Raged on the evidence on the record including the: sworn
testinony of witnesses, 1 find as followe:

[ The Huntlev Preject Educabion Association afrili-
Atad with Lhe Montana Education &ssgciation is the exclusive
representative for porposes of collective bargaining for all
teachers of Yollowstons Coauity School Dictrict Mo, 34 Wordesn
Wig dre certificnated in Class 1, 2. 4 or 4 onder nbots [au,
Hary Knlppel iz one of thoss teachars.

2,  Ha. Enippel has worked ag an slementaty beacher
fop Lhe Dislrict for alovan yeare. She hes been active in
Ehe Assoclation for approximntely eight yveare and has been
its president for about the last six years. She also has
besn an Association delegate apd has beesn on the negatiating
toam fer mosl nf her eleven yeats of argloyment with -kl
Maatplst, The District knows she i a undopn activiat,

Fi The Diatrict'e phiyeicel ‘plant ig compriged of
three mpjor buildinge, all withkin clome proximity of each
other, an elementnry building, a junior high bullding and e
high school building, Me. Xnippel works in the slepsntary
schoal in which Billie Stirissel is the principal. Ha.
Elrigoel has hald thiat position for Lthe last two school
¥adard, Calvin HcHae. in the Superintendent of the Matrict
and aA gech ig Lhe admintplirator in charge of ocarcying out
Ristricc policy &at by the Board of Trustess.

& Thera atg Approgipately 1B teachsers ln the-alamep-
Lary achool . The bacio duty honrs are fram A:00 a-p: until
;00 .m, The Lims from B00 bto BrlS a_m. and from 5:38 ko

4:00 g.m. 18 preparatory btime or tine for faoulty neasbings,
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cnly the Superintendent or & principal hae aullisrity to call
n faoulty meating, AL 8715 sa.m. beachers are cequlred to be
In their classropms. Students leave st 2:30 p.m. Wheneve

n teacher Ieaves the building during the duty day he or she

is expected te sbtaln permission of the principal,

5. Aaqillar nonthly Association meetings arce held. ac
1:45 p.m. in the high schoel building. The: high schonl
principal is notified af the meeting. Other principals are
wsually not notified.

B On April &, 1980 Me, Enippel called o spesial
neating of the hssociation for 3:45 pum. In the high school
building. She notified the high school principal but did
not notlfly the principals of the other twe bulldings,
District policy reqilres that teachers not |eavs the balld-
ing to which thay ire assidgrisd during the basic doty day
unlaad they first make arrangamants with their priocipal.

T, On Aprdl 18, 190 Mo, Enippel called a seeting of
glempencory taachars in her clesstoom at 8:UF a.m.  The
purpase of tha pasting was Lo nic grievances. soma of the
Leachera had against primcipal Strissel. There wvare personal
{11 feelingo betuesn M. Enippel and Hs. Strideel. The
neesting lasted until £:25 a.m. and was held without pormia=
tion of the eslesenthry principal or the superintendent. AL
toagt e oF Lhe elementery beachers who wags inrited fo
attand the mesting wWwid pol &8 mamber of the sgsoociation and
bad mat been invited To attend grevious  ssscclallon mes=tings,
Oply slementary teacherc attended, tmachers from the othor
gehools were oot invited. Hs, Enlppel knew when the meesting
vent beyond the proper Time it was & wiolation of school
palicy.

a, On the same day, after the April 14, 1S5E0 mesting,

Mr, McHae met wibth Me. Eoippel and Hs. Skrissel. Enippel
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told lim that the April 18th mestling was not an hasaciation
Aaating. She balieved It would have baean barder dn Bl
Euture to hold meetings at 3145 pom.  Moliae informaed ey
Ehak he was going to put & lebltet in her personnel file,
The follewlng letter, dated May 2, 1980, from HoBas to
Fnippel wag placed ln her file:
= An MEA meeling wes called by Ms. Enippel and hald at
2:%3 p.m, on Wednesday, Aprdl 16, 1980, Only the High
School Frincipal wWas gehed. The Junior High and Elementary
Frincipales were naot notifiod or asked 1f an MER mesting
codld pe held during echool time. In the future all KEA
neetings muet be held outeide of cchool time or clearance
Cor an MER mesting mist bo obtained from sach priocipal to
have a menting on sclhoesl Line.

Mo, Knippel called an Elemeéptery Faculty mesting for
the marning of Aprll 16, 1980 in the faculty roop and Kept
tho &THlE pael 8:15% a.m, Twa thinge &re wreng heie:

1. Ho teachs=r lias been gqiven authorditcy by the admind-
Hiration ar the board to gall Faculty neelisngd.

& All ELaff members are ceguired by the Principal to
ke in their romma by 8515,

These probleps were discussed with vou and Me. Strispel
on Friday April 168, 1980, These are clear wviolations of
aduinisteative requlation and bosrd policy. PFurther viosla=
Lions will lead to discipiipary actlon

9. On or abaut May %, 1984, outaide achool houra, Ma.
Enippal <gave en evalustion form identified by an association
logo, to each of tha teacheras in e tlenenkbary building for
Lhen to uwse in svaluabing Ms. Strissalfs parformanca. Tha
form Wasg Lo be coppleted and returned to KEndppel. The
digtributlisn was not done with the permission of Me. Strisaond
or Hr. Mehas, AL alall 10500 s.m, Mr. HoHas called Me.
Enippel in and asked her to retrieve the forma by the and of
Che day, Ae of 1040 a.m. the following Tuesday she had not
done 5o, MoRas potified her there would be o Tforsal discl-
pilinary hearing in-his office: The distribution of the form
catiged unrest apong some of the teachers. Some of the

Eeaciiecs did not approve of the method by which the princsi-
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pal was to be evaluated. There had been ill fealings coward
Ka, Striesel by some of the tedchers diring the entire
gohool year.

I, At 3:45 pum. on May 14, 1980 Ms. Enippel, an HEA
Uniserve Director and Hr. Mclae met dn bis office at which
time he gave her the following letter, dated Hay 9, 18k,

fram kim:

Cn the morning of Friday May 2, 193, 1t cans to my
attention that Miss Knippel ﬁnﬂ aiven & PElncipals Evalua-
tion form to each of the Elementary building stacf for the
PPFFTﬂﬁ of evaluatlng Billie Strissal, the Elenentary Frin-
cipdal ..

T find you Lo be in vialation of the teaclhers agresment,
tha board policy on stafl appraisal, and the following board
policien:

EH 212 Lin= and Starl Realatlons
b A123.3 Board - Staff Communicatslons
[ 228 .32 Aoard Communlcatlone to sStaff

Irioc to giving the Principal's Evaluation form to the
Blaff, M&. Knippal was reprinanded for two ather violations,
These wialations shaw a definite lack of cooperation and
cannol bs tolerated.

Aaged <n the wviolotion to date, T am putring you on
probation for the remainder of the school year. [f forther
violations of Board Pelicy occur, I will have no chofce but
LEE] xgcuuugnd to the board that you smploymnant here be fermi-
nated.

AL Lhe dsame pDeeting Me. Epippel gave Hi. McRae Ber
rebuttal to thi letter daced May 25 1980, it reads:

I [ called pn HPEA mesting For Apreil 16, 1984, bo be heid
at the High Schaool hfqinnlng at 3:4% p.n. In accordanco
Wil Che 1878-3198]1, FProfessional Agreement, Arcicle IV,
ASEOCTATION AND TEARCHER BRIGHTS, S=ction 3, Uas= of
Bulidinsgs, which states:

Sclhwduling the ude of buildinge and sgquipment
dlall e subjeck to approval of the banilding
cincipal in advapce of ‘the time and place

%nmpﬁnnla andclad )

& This mesting was scheduled For 3:45 p.m,, which
hae bBeon & past practice 1n thes school syeten for
MAETY FESTE.

B. Futnre meatingo of the Associption shall be held
in apcordance with the 1979-1951 Professlional
hgreenent, which was mutually agresd bo by Lthe
District and the Associaticn on Hay 1, 1979

T
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ME. Mchae's allagations that ! called & faculty peating
ig 1n error. 1, se President of the Huntleay Projact
Educatlon Adsocintion, called & legal Association
esting prior to Dhe IJEIﬂ.'i.:m:lnl; of the schopl day. My
right to call duch a peeting 1& found in the fa?9-luanl
Ieofessional Agreement oidsr Avticle 1V,  Furthar,
Mantania etatutes protect such Association ectiviliy as
fond A 39-31=-201, HCoh -and 3%-30-205 MCh.

Finally, if the School Dusatrler pearsists in trying to
ciccumvent the 1970-108% Yrofessiopal hgreement as 1€
pertaing to the Huntley Froject Education Asecciation
andser its officers, wa ahall Be forced to pursus
I9=-31-401 HCAL

1. In sesponse to M. Enlppel'e asbove rebuttal states

mznt Hr. Bchae wriote ancther letter dated Hay 15, L1900 and

fut LL in her file with a copy Lo her. It states:

[ Lhink we shoold kKeep the recocd straight relating o
bhe twa fesues in my letter to you dated May 2, 1960,

In your letter of reluttal dated may 14, 1980, yoo
state you cdlled a legal Association meeting. You did
hol - obtain the permission of the building Principal,
Billie Atriseel to hold that mesting,  ¥You are in
I'_-':"-"'T-'-I'.'.-]l:l:ll. i the Teachers Agresmant ARTICIE IV SECTILON

When Mo, Stripesl and I discussed chis iesus an Rpril
1B, I asked Miss Eniprel If she had called a lacal
M.E-& moating., Miss Knippel stnced in front of @
wWitness, Billie strissel, that it wee pol an M, E.A.
meeting and that the MLECAC did not hawve anything to da
with bhe meeting. Teachers in the other twe buildings
had not pean laformed that an H.F.E.A. aeeting had heen
celied for the porning of April 18, 1%B60. ‘The Element-
ary: ftafl understood it wae a building Faculty mesting.

12, fhe pistrict adopbed & policy o Feu years ago and

placed It under tle heading of "Professisnal organdzartions®

in the Policy Manual of the Muntley Yroject Schools, Echool

Gigbrlot Mo, 24, Yellowstone County, Worden, Honb, Hevieed

d=7=T8, B=Z0-19. Ths policy octates:

abeanca [ron work for the purposs of taking part
tn ackivities of professional erganizatlons shall
repiire Doard approval .. Therefore, skaff rn:m]:-l:r_l:
who agcept asrsociation offices andfor dutiss which
ill reguire their absence [rom echool during

warking hours, or which otherwise will sacesach
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upan the time they noroally spend on Ehsir regular
district assignmants, are advised to seel Board
appirovdal before pccepting auch sppociation of fioes
ar dut.les,

The policy bhas never besh enforced.

13. The same Policy Manual conbains o provision poo-
hibiting teachers from leaving the building to which they
are asaoigned during baeic duty day withont firet nmaking
arrangements vith the principal for the absepce. The Manual
also: expresses, in detail, the District's policy regarding
teacher - principal = auperintendsnpt - board cocamunicatians.
It pravides, ln essence, that formal copmunicetion should be
up the hieracehy through the proper channels. |tescher,
principal, superintendsnt, board} and down the hiecarchy i
the revarse fashion. ‘The policy pelinte out that appeals to
decisions made by an sdminlstrative officer pay be appesaled
", oothrovgh progedures established by tha Board, These
precedures are found in Section X111 of the negotinted
ageeement. ¥ where District pollicy conflicte with provisiona
of the collective bargaining agreensnt, the sechool board
chiirmen believed that the contract controle.

L4, ZThe collective bargaining agraesmenl bebtwssn the
parties provides, in pertinent part, the followings

GRIEVANCE PROCEDUHE
A Delfinitions

1. A grdevance e defined ag 5 camplaint bagad. s this
conditions or circumstances adaer which & teashisr
Horks .

& Goitvances Wwithin the acope of this agrooment
may be proceased through bimding arbitration,

b.  Grievances outside tho gcops of this agrao-
ANt may be processed |.'!IJ‘.'-:|-'|.I.5.|']i_lI='.I'I=1 '.‘_I, buE
may not be taken through hinding arbitration,
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d. Degigiant  The decision by the arbltretor
phall boe rendered within thicty (30) working
dig¥r after the close of the hearing, Doci-
alons by the arbitrator in cafes proparly
before him shall be Flnal and binding opan
Ehe pairblies; a5 long an the decialon doas nok
violate any Montana lawe and is within the
terns and conditions of School Bdstrict
policy and this agresmont.

V.  DISCUSSice

O the several igsoes raleéad by these charges, as notad
apove, the firat which should be decided is whatlier the
Board of Personnal Appeals should defar to the coantract
qrievapce procedure. UOnlike the Hational Labor Helations
Baard The BRA hag not established princlples For prearbitral
deferral ; hoswsver #ven 1f HLEE pracedent woerae followad lwers,
this 16 pot the kind of case which fits the circunstances
peb forth under the Collyer doctrine., Collyer Insulated
Wite 1% HLRR 837, 77 LRRM 1931 (1971}, Among other things,
the WLED reguires that the contract abligate sach party Lo
aubimlt diepputes to arbitration and that the arbitracion
clouge hn brongd: apcugh Lo snbrace the diopete in quention.
Further, the caontract and lca meaniog mist be Lhe cenker of
Ehey dippute. The contract betwern the parties to this
diopute limits the Linding ferce of the acbitrator's deci-
sion to those matters which do pot wiolate District poaliey.
The contrach snd its meaning do not 1ie ot the center of
Ehis d|-E:-_il§l|'l|:u|:||lm|.t| Lhe conbract does naob desl with, forc
example, the quescion of whether a teacher may evaltuals a
principal. Hor doeps it address the quasticn of asaocciation
viglations of manegensntia protected rights: Those reanono
Woiild be sufficient to decline deferral. However, bhe foct
Ehat both parties Filed unfair labor practice charges- dnd

movEd] Lo Dhave Cien copdgolidated For learlng and decision
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coupled with the nature of the charges reinforces those
FEaELne.

Three bagic guasticns are raised by these chargos, the
anEwReres Lo which will resolve all lusies noted earlior.
Firgt, was Ms. Knippel engaged in protected concerted acti-
vity when ahe celled the April 16th and 18th mestings and
when she distrilbuted the evaluation? Secondly, does the
Bletrict policy on seeking [te approval before accepting
nssoclation office interfere with the adninistration of the
sspooistion or itarFars, regtrain or oocrce tha Ceachers in
aXervising thelir rights under 39-31-241 MCA?  And chird, ddid
the Asgociation vivlate 39-31-402(1) or (2] HCA by M5
Enippel's distridution of an evaluation form and calling a
meeting on April 10, Ygagw

Public employesi bn Mohbéns bave the right to engage in
cancerted sctivities for the purpose of collective bnrgain-
ing 4r other mutual and or protection, To inlterfers=; cestrain
ar ooeree tham in the exercise pf that right is an unfair
labor practice, PMiblic =mployers, on the ofther: hand have
the right to btake disciplinary action for good cadse related
to malntaining order and afficiency in operations. Where
there is & conflict between the enployer's cight to conduct
the public's buainoss and the employees' right to engage in
concerted activitiess, one munt Balance thelr reepectbive
Flghts, With respect to the two mectings called by Ha.
Enippel for which she received 4 warniogs letter; clearcly,
Ehet doploysr's cight to control the activities of its
el ofpos Auring Che wvorkday are suprems bo oan esployesbs
right to hold o moeting doaring chose woerking houra wichogt
permission. The Superintandsnt'e adeonition vag varranted.
Be did not interfere with protected rights because theres

s=xinted oo right to meet during school hours unleas proper

La




1 Parmigslon uvas obtniped. The watrnlong lgtber dated May 2,
= 1980 4id hot change the parties negotiated agresment regard=-
& ing tha dee of school buildings for Asscclation meetings,
1 A11 b did was raguire that meetings on school time be
& cloared with the principals. Thal reguirement is reasen-
is able, particularly in light of testinony explaindog that
T prioncipales need b0 Know whers the teachers are during the
k hagic ity day. Thers ig no evidence on the record that the
t Digtrict has attenpted to contrel association mectings held
10 cutside normal vork hours. The dilference Between an employer
i making eattain denands §f a maeting ie to bae held on cdmpany
" Lime and making those same denands if the meeting is on the
Lt pnployss's own tine ig significant.
14 When Superintendent McRas disciplined Ms. Koippel for
in distributing the svaliabtion form he interfoared with har
16 right to engage in concerted activities. That it upset Ma.
17 ftrliegel and disrupted har stwvle of managensnt miot be
16 discountad when weighted against Mo, Enippel's right to
Itk sngage in concerted acticn. The question is a very sipple
air one, should a labor organization, acting through ite offi-
=1 cere, have Lhe right under 38=35=20] MCA to dissues and
<2 aNprags oplimlsne abodk supesvisors? 1 beliave tha puipoges
e af the Act are best promebed by answering in the affirmative.
4 Te hold otherwise would serlously inpede their cight to
=h anpress digfavor over conditions of amploynont = condivione
26 arar which first line supervisors-have considerablae control
=7 and robfloencea, The avalustion was an internal union tool to
28 be used to attempt to arrive at & consensus of teasher
Lir aplnion on My Strissel's perfornance in a position which
an had significant impact on teacher working conditions. Ho
31 onn Would deny that the Rssooistion, acting through ite
A president, has every cight to survey (te senbers concernlog
:é;-l
swiin i1
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their opiniens on schaal board candldates. For like reasons
Ehey dre entlitled bto refine and express 8 colsensus of
opinions an Their supervicor's abilities. Whether the
District chose to credit of discredit such apinion wanld
have besn 1ts decisian,

The HLER hae held that eoployvess bhawve the pight o
divtribute unlon natecial on company. property. Republic
Aviation v. MLRE 324 W.4, 793 (1945%, 16 LREM EM.. The
Board of Personnel Appaals, becawss of the similarity of the
tovional Labor Realtions Kot and the Montana Collestive
Bargeining for Fublic Employrees Act, hoc-heen quided by HLREA
precedenl. In deciding whethar thers has been a viclation af
an pmploves's rights undsrc Section Adai{l) of the MLEM, the
HLHB does notb ook Lo enployer motive. The test 18 whether
Ehe employee's conduct tends Lo inkerfere with fres exorcies
of employee righte under the Act. Cooper Thermamsbter Co.
154 HLEBE 502, 4% LEEH 1767 {1965]. In the instankt case the
distribution of the form did not interfers with teacher
duatiee and was done on theic own tine. That Hea: Strlssel
was offended i@ insuflficient reagon to deny Ms. Xnippel and
athar Leachsrs their right to engage An eoncarted acscivitias
for their mutual ald. UHere, the esployec's conduct can be
Lermed "inharently destroctive” of the amployesa® rights
indery 359-31-201 MCA|] therefors, po affirmocive showing af
unlawfiel motivablen was nedcsssary. HLAD v, Oreat Dane
Trallers, Inc., 388 U.8. 26, 65 LERRM 2365 ([1967).

it i an unfair Ilabor practios onder 35=31=4014{2) MCL
for i public employer Lo doeminete;, inbterfere oc aa;lut 10
the formation or adminiatration of a labor organizaclon.

The languags ol The Hontana ACT 1o thé pamé ag SacCion Eia)
{2) of the NLRA. The question raised by theo Association is
whether the District's policy on sesking ite approval prior
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to pnerbers teking Aosociation office or duties interferas
with the wdninistration of tha Association.

It 18 not clear from tha language nf flie policy thab 4
teacher mist obtain approval of the District before accept-
Ing affice, TIF sl were Lhe case, it wowld amount to
lhterfarence. HAydro-Dredge Accessory Co., 215 WLRR 5, A7
LERH 1557 {19V4). However, it appears that the policy only
required approval of the tips off from doty regulred and
even then teachers arve advised to seek approval. There ia
o 2laal caiuirement thac o béachar mtet have Ele School
Digtrict's atamp of approval before holding an Association
office. Also, the testimony of the School Board choairnan
Aliowad Lhars wao no intent to raquire thal Ledschers get
approval prior To holding Association pffioe, #e pleo
teptified the policy has ot been snforced. ‘There ic Guffis=
cient anbiguity in the langeagé of the policy Lo cender it
thgdtilhgless, ‘Thera is ne violation of elther 39-31-40E(1}
ar [3] HCh,

The Schoe] District urges that the Montana Constitubilon
and statosa weat the aupaEvision and soilrol of ikts dffaics
in the Board of Trugtess, One cannet dieputd that proposi-
tlon LC it is gualifisd to nay the supervision and control
miEt b akerclesd within the linils prescribed by Title- 39,
Chapter 31. If the supervieéion and control of the District's
bupiness; aven with respect to wages, houre, fringse benelflie
amil olher coiditions of smploynent) have oo ldmitationo, the
Collective Bargalnlyg for Publlic Epployess &cL has 1iLLls or
RD meaning. I, in tha name of supervieion and conmtrol, an
employer is permitted to encroach upon employes rights under
18=-31=-201 MCi; all bagsie collective borgaipning for poblic
enployees would be vaided. The chacge thalb the distribuation

of the svalualion form vislated managnent palicies, intarc=
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ferred Wwith employer rights and amounted to a cefumal ta
bargaln in good faith meet be' dismliesed. ‘'The une of the
evaluation form Was protected concerted activity. Whebher
it wioloted District policy is immaterial. IC it did dn
Tack vioclate policy, the policy s wrong and infripges upon
hasic employes rights under Sectics 200, Unilaterally
sdopted paliclies camnst be utilized to interfere with erployee
vlght=s. Section 39-31-402(2] MCA makes it an unlalr labor
practice for o union Or 1Te agent bo refuse to bargain
collectively in good £aith with the emplover., 'There is no
evidenca on Che record bo chow a refusal to bacgaine Thers
Wit 0o Tedquart o bargain.  When an emplover 18 dleplessad
Wwith enoployee conduct. his recourse lies in disciplinary
procedures, provided such eonduct ls nob protectad, in
amiployer had all the righte he neads o6 lopoes discipline,
exceplt thase bargalned away or those found in the statute.

The calling aof the meetlngs on school tioe and withowt
poimleslon of the proper supervigory personnsl, as npoted
abowve, Was oot am actaivity which the employer could not
poohibit. Tt did sooand issued & warning letter bo Moo
Enippel. But, Ms. Enippel's conduct did not violate 19-31-402
MR, There wWay no refusal o bargain; thore was na restrain-
ing or cosrcion ¢ the employer in selecting its: representa-
B,

The distribution of the evalvation [orm was an activity
pratected by the Aot and could nob, thecefore, consbtitute 5
viglation of matagoenlt's cights. Unfuirc labor practices are
Ehoee mattars enumsrated In 18-31-4401 and 402 MCAR, Ford v,
miversity of Montana, 598 P, 2d 604 {197%).

Vs CORCLUSIGH OF T

1. The District did mot wiolate 3%-31-201 MCA by

reprinanding and issuing a warning letter to Ms. Enippel for
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Galling the April L6 and 18, 1900 Leachsr meetings.

&, The District did wvielate 39-31-40L1(1) HUR by
disciplining M. Knippel for distributing the avaluation
Eorm,

3. The District did not violate 39-31-401 MCOR by
requiring that mestings on school time bo cleared with the
principale of thres bulldings,

%. The District did not violate 39-31-40%, MCA by
adopting @ policy advieing the Asspciation to obtain dits
approval for tipe off from work Lo participate in profes-
Bional activities.

A The Agpsoclation did not violata 39-31-402 MCA by
the action of Me, Enippel in distributing the svaluation
form. Interfersnce wWith mabagemente rights ander 39=31-303
MCA do not constitute unfalr labor practices per oe.

&y  The caelling orf the April 16 and 18, 1900 meetiogs
hy Ha, HKilppsl did nob constibtubtes g wiofation of 3%=-31-402
MOE

. The Board of Peraonnsl lde properly exercised ikbn
pouers under 39-31-443 MCA hy declinbng to delfer thesa
chargas £6 Lhe conkcact grisvance procadurs.

V. RECCHMENDEL OREER

1T 15 ORDERED, after this Order becomss [inal, the
Hantley PFroaject Schiool Dlstrict Mo, 24, its officers, agents
and rapresentatives shalls

1. Coaca and deglet 1ta wiolation of 30-31-401 MCA,
and

25 Kepnowe from the personnel file of Ms. Enippel the
papdranium dated May &, 1980 vhich placed her on probatbion.

IT IF FURTUEY SHEUERED thatb all other charges fn Cliis

Hatbar e dignizasd,

14




I Vil. HITICE

) Exceptlion to these Findings of Fact, Conclusions of Law
| and Recommendad Crder may be filed within twonty dave secyice
i Lhereatf. IF no exceptlons sre fFiled, the Aecommended Ordey
n fhall become the Final Order of the board of Personnel

&5 Appaaly.  Address exceptions tes;  Board of Personnel fppeals,
T Capaital Ytation, Helene, Honbtann 59601,

H

. Bated this 27%A of Pebruacy, 1961

1%
EOARD GF FERGONNEL AFERLE

12
13 {{.—- ;
14 P TR Eﬁallﬁ

£ Hearing Exeniner
In .E":"'
15 CENTIFICATE OF MALLING
17 The undersigned docs certify that a bLoue end correct
1H copy of fhils docupent wes matled oo the Followling on Che

in a1 day of 5£i§£ﬁ£|1ﬁ , lany;

20

Enilie Laring
21 HILLEY & LORKIRO, P.C.

LTLE Tenth fAvenus South
2% GreEst Falls, Montana  S05%
8-+ | Doyie Tappliz

DAYIDSGN, 'M'_EE:IEE!r BAUGH, BREOEDER & POFPLER,. TM.C.
24 Eurte adh Firet Bank Dullding

BLllinegs . Montena S9101
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